4 November 2019

Response to the OHCHR questionnaire on Human Rights Council
resolution 40/5
Introduction
We would like to thank the Office of the High Commissioner for Human Rights for
conducting this inquiry and inviting responses to your questionnaire on Human Rights
Council resolution 40/5 (Birga 2019).
This response has been drafted by Morgan Carpenter, M.Bioeth (Sydney), in consultation
with the board of Intersex Human Rights Australia (IHRA). IHRA is a national charitable
organisation established in 2009 and incorporated in 2010. We are run by and for people
born with intersex variations to promote the human rights and health of people born with
variations of sex characteristics. We were formerly known as Organisation Intersex
International Australia.
In considering our responses, we respect the focus of the inquiry on women and girls. We
draw attention to the IAAF ‘Eligibility Regulations for Female Classification (Athletes with
Differences of Sexual Development)’ (International Association of Athletics Federations
2019). These regulations directly impact a subset of women with intersex variations in
certain competitive sports, including those with partial androgen insensitivity syndrome,
ovotestes, 5α-reductase type 2 deficiency (5α-RD2), and 17β-hydroxysteroid dehydrogenase
type 3 deficiency (17β-HSD3). Only a small subset of athletics events is directly impacted by
these regulations. We note that the 2019 regulations are differentiated from 2018
regulations challenged by Caster Semenya before the Court of Arbitration for Sport (2019)
by the omission of congenital adrenal hyperplasia.
We also draw attention to systemic issues of stigmatisation, discrimination and harmful
practices. It is the view of IHRA that regulations governing the participation of women with
intersex variations in sport are not only grounded in gender stereotypes but also racialised,
with particular scrutiny of racialised women from low income regions, and racialised notions
of femininity (Karkazis and Jordan-Young 2018; Carpenter 2019). At the same time, we note
that children with intersex variations in high income countries like Australia are routinely
subjected to harmful practices that impact on their participation in sport.
We respond on following pages to selected questions, in line with evidence available to us.
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1. Laws and policies
Australia has a range of public programs, laws and initiatives promoting specific populations
in sport.
We are aware of one single jurisdiction that has a public policy promoting the participation
of women with intersex variations, in the Australian Capital Territory (ACT Human Rights
Commission 2017). This policy is primarily aimed at promoting the inclusion of transgender
people. This primary focus has adverse consequences for the inclusion of women with
intersex variations because it fails to understand the diversity of intersex bodies, diversity in
our understandings of our bodies, and homogenises both populations. People with intersex
traits are presented in this material as occupying a naturalised third space between female
or male, thus presupposing that people with intersex traits do not belong in female or male
categories. The inclusion of people with intersex bodies is problematised above and beyond
the traits and events impacted by IAAF regulations.
At federal level, the Sex Discrimination Act 1984 contains an exception permitting
discrimination on grounds of intersex status in “any competitive sporting activity in which
the strength, stamina or physique of competitors is relevant” in persons aged 12 or over
(Federal Register of Legislation 2017, sec. 42). This was introduced into law in 2013. During a
Senate inquiry on the amending Act, the Attorney General’s Department confused the
position of our intersex organisation with the position of a leading transgender organisation,
but nevertheless stated:
The drafting mirrors the approach taken in in the HRAD Bill and State and Territory
anti-discrimination laws.
The Department understands the operation of the exemption in State and Territory
law will often involve a case-by-case assessment of individual circumstances. That
is, the exemption is not intended to operate to require sporting competitions to
have policies which automatically exclude people who are intersex, or people with
a gender identity which does not match their birth sex. Instead, it is to provide
reassurance that organisers are able to make decisions to guarantee fair
competition in sporting events. (Attorney General’s Department 2013a)
The legislation therefore appears to permit regulations of the type published by the IAAF.

2. Information and data on prevalence and types of inequality and
discrimination
Unfortunately, we have no data on these matters. We are not aware of any national data
collection on incidents.
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c. What barriers impact women and girls with differences of sex development/intersex
variations in particular?
Intersex people in Australia are assigned female or male at birth, and available clinical
evidence suggests that most intersex people live with that sex assignment (Carpenter
2018b). However, popular stereotypes of intersex people in Australia presume that intersex
people are a third sex. Popular stereotypes adversely impact women with intersex traits,
limiting disclosure and limiting participation in events where disclosure may be risked.
Women and girls with intersex traits that are the subject of IAAF 2018 and 2019 guidelines
are routinely subjected to forced medical practices during childhood, including genital
surgeries to “enhance the appearance” of their genitals and gonadectomies (i.e.
sterilisation). For example, Re: Carla, a 2016 Family Court judgment revealed that a 5-year
old child with 17β-HSD3 (one of the traits subject to IAAF restrictions) had been subjected to
a clitorectomy and labioplasty described by the judge as having “enhanced the appearance
of her female genitalia” (Carpenter 2018a; Kelly and Smith 2017; M. Jones 2018). Research
suggests that more than 70 such medical interventions take place in Australia each year
(Intersex Human Rights Australia 2019a; Carpenter 2018b; Department of Health 2014). The
Family Court case was taken to sterilise the child, and this decision was substantively based
on obsolete medical data, and gender stereotypes.
These interventions are understood to impact upon participation in school (T. Jones 2016),
and thus may impact on sporting participation and performance while at school. Such
medical interventions may have an impact on sporting performance, as indicated in recent
news regarding athletes allegedly subjected to sterilisation due to IAAF regulations (Brown
2019; Morgan 2019; Mebus et al. 2019).
Anecdotally, and in research on educational needs (T. Jones 2016), we are aware of multiple
people who avoid participation in sport because of experiences of body shaming and
developmental delays.
Caster Semenya has been subject to brutal scrutiny of her appearance and her physical
traits, described in Australian media as a “gender bender” (Silkstone 2009) or transgender
(for example, Walsh 2016), a “ticking time bomb” (McRae 2016), and someone who should
be “forced” into being medicalised (Kelner and Rudd 2017). It is to our profound regret that
media claims about Caster Semenya’s sex characteristics were first published in Australia.
This public humiliation has helped to frame an often hostile media debate on the inclusion
of people with intersex variations in sport, and particularly including women with intersex
variations.
d. Do any of these barriers reinforce harmful stereotypes and discrimination, infringe
bodily integrity and bodily autonomy
These barriers reinforce stigma and discrimination against girls and women with intersex
variations. They help to construct a coercive legal and social environment, and violate their
rights to bodily integrity and bodily autonomy.
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Medical interventions of the type revealed in the 2016 Family Court case take place on
children with intersex variations that are the subject of IAAF regulations. They have been
condemned by multiple UN Treaty Bodies, including as harmful practices (CEDAW and CRC)
and violations of the integrity of the person (CRPD) (Human Rights Committee 2017, paras
25–26; Committee on the Elimination of Discrimination against Women 2018, paras 25–26;
Committee on the Rights of Persons with Disabilities 2019, paras 33–34; Committee on the
Rights of the Child 2019, para. 31). Australia’s NHRI is currently conducting an inquiry on
protecting the human rights of people born with variations of sex characteristics in the
context of medical interventions (Australian Human Rights Commission 2018; Intersex
Human Rights Australia 2018). No action has been taken by any Australian jurisdiction to
end these interventions in line with recommendations by UN Treaty Bodies.
Public discourse that presumes intersex people cannot be female or male, or are not
biologically the sex they were observed and assigned at birth, reinforce stigma, promote
surgeries intended to avoid stigma, and causes harm to individuals. Such attitudes and
stereotypes have broader consequences for all individuals born with intersex variations.

3. Domestic laws and practices intended to respond to discrimination and
violations of bodily integrity
As discussed, the Sex Discrimination Act permits discrimination against girls and women
with intersex variations aged over 12 in competitive sport (Federal Register of Legislation
2017).
As discussed, Australia has no effective protections of the bodily integrity or bodily
autonomy of children with intersex variations including girls with intersex variations.
Indeed, harmful practices and other violations of the integrity of the person occur routinely,
including in public hospitals, and have been defended by clinical bodies (for example,
Australasian Paediatric Endocrine Group et al. 2013) and government and judicial
representatives (for example, before UN Treaty Bodies).
Legislation prohibiting female genital mutilation is claimed to protect girls and women from
genital cutting except when medically necessary (High Court of Australia 2019; Higgins
2019). However, such laws contain an exemption where “sex is ambivalent” (Attorney
General’s Department 2013b). such exemptions facilitate medical interventions of the type
referred to in the 2016 Family Court of Australia case Re: Carla, including to “enhance
genital appearance” (Carpenter 2018b).
Victoria has enacted human rights legislation that is claimed to ensure that individuals give
informed consent to medical interventions. However, parents and carers are entitled to give
substitute consent to unnecessary medical procedures where recommended in line with
customary medical practices (Department of Health & Human Services 2019; Intersex
Human Rights Australia 2019b).
In 2008, Queensland enacted legislation purported to restrict cosmetic surgery on children
(Parliament of Queensland 2008). However, this failed to prevent surgery in the case Re:
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Carla, where a judge described surgery that “enhanced the appearance of [Carla’s] female
genitalia” (Intersex Human Rights Australia 2018, 44).
Programs exist that are designed to promote the participation of lesbian, gay, bisexual,
transgender and intersex (LGBTI) people in sport (for example, Sydney Convicts Rugby Club
2014). Intersex people are invisible in such programs. We believe this is due to the existence
of misconceptions and stereotypes about intersex people, including assumptions that
people with intersex variations are not female or male. For example, information shared by
an Australian LGBTI sports group has inaccurately suggested that Caster Semenya was “born
with indeterminate sex” leaving “women disadvantaged in their own events” (Pride in Sport
2019). Semenya was observed to be female at birth (Pape and Pielke Jr 2019).

4. Public and private organisations administering and regulating sport
With the exception of a flawed policy in the Australian Capital Territory, we are not aware of
any policies and programs by organisations administering and regulating sport that protect
against interference with the right to bodily integrity and bodily autonomy.

5. Development of eligibility criteria
We are not aware of no consultations on these issues that substantively involve intersex-led
human rights, health or peer support organisations. Frequently, it appears that
organisations led by LGBT people, without visible participation by intersex people, are seen
as representatives of the needs of people born with intersex variations.
We note, however, that the president of the New South Wales Anti-Discrimination Board,
Annabelle Bennett, participated in the panel adjudicating the decision of the Court for
Arbitration in Sport in the case of Caster Semenya and the IAAF (Court of Arbitration for
Sport 2019). The judgment by this panel determined that discrimination was “necessary,
reasonable and proportionate”. The Court also determined that it was not able to examine
the quality of contested statistical evidence put to it.
In this regard, we note that legislation enacted in 1996 in New South Wales refers to people
of “indeterminate sex” as being transgender when identifying and living as “a particular
sex”, and subject to particular forms of protection from discrimination when changing sex
marker on the basis of irreversible “sexual reassignment surgery” (New South Wales 1996;
Anti-Discrimination Board of New South Wales and NSW Department of Justice 2018). We
have never been able to clearly ascertain from State institutions the relevance of such a
framework to people with intersex variations who are invariably assigned female or male at
birth in Australia, and in particular its relevance to individuals with intersex variations who
do not wish to change sex marker. We believe that this legislation is not fit for purpose, and
we have actively participated in discussions on changing this legislation since the founding
of our organisation (see, for example, Carpenter and Organisation Intersex International
Australia 2012). We believe that it may impede claims for protection from discrimination,
and hope that this legislative confusion has not played a role in decision-making by CAS.
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Australian clinicians including David Handelsman testified on behalf of the IAAF before the
Court for Arbitration in Sport. Australian clinicians also participated in the development of
earlier 2011 IAAF regulations (2011). Australian institutions including the University of
Melbourne, Austin Health and Northern Health are listed as IAAF-approved specialist
reference centres in those regulations. Those regulations were notable for an extraordinary
list of intrusive examinations and gender stereotypes (Karkazis and Jordan-Young 2018;
Karkazis and Carpenter 2018).

6. Gaps and challenges
Harmful practices on children with intersex variations are not regulated or prevented in
Australia in sport or in other settings. Intersex-led organisations are not consulted by sports
organisations or bodies. No meaningful good practice guidelines on participation by girls
and women with intersex variations exist in Australia.
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